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Arising out of 010 No. 48/AC/Div-l/HKB/2023-24/~: 21.04.2023 passed by The Assistant
Commissioner, CGST, Division-I, Ahmedabad South.

~4()1<:>icbcil cITT ~ ~ L@T Name & Address

Appellant

M/s. Jayeshbhai Kanjibhai Prajapati,
20, Labhghar Society,
Near Karnavati Megha, Vastral,
Ahmedabad-382418.

al{ arfr gr or@ 3mgr rials ra sat it as gr mks #R zenRrf f
a; T; Fr 37f@rat at 3fCfic;r ?:fl" g=+rur 3mawgr aar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ ttxcBlx cITT "TRTaroT~

Revision application to Government of India:

(1) -~ '3~1<:ir! ~~. 1994 c#I" tITTT 3raa Rt aalg T; mcai a i pia rr cBl"
'37=l'-tfm cB" ~l2:Jl, 4X'1¢ a 3iafd gnteru 3ma aefl fa, +a {NcBlx, fcRa' i-i?JIC'ill, m
far, atsf ifGra, #ta {ta raa,if, { fact : 110001 cBl° c#I" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ii) zuf me #l gtR k ma i a hat g/far m 'fr ~ 'f!O-§(lllx ?:fl" 3Rf cBlx../.511-i ~ ?:fl"
fa#t qasr? a gr quern urad g; mf , zu fa8 quern znT quer i ark as f@a#t
ala zur fa#t aasrm 'it ma a6 ,fur ahr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of t~_<;:.ods in a
warehouse or in storage whether in a factory or in a warehouse. £;~: t:.,:_t;:_--..... ,.,. ~-·:.----- ........ , ....'.. ·.
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() rd a are fhit «rz u qr Raffa ma u u Ta fa[fat # sq#tr gees ha
ml wUla zya #R # mi i it ana a ate fhtn a q2er # fuffaa &

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3z-cl I e=t1 cBl" '3z-cl I qrJ ~ cB" :r@R cB" fuiz uit sq@t Re mu n{ ? oil ha arr?r
sit g err pd fa garR mgr, 3rfl a 8Rf 1:fTW cIT -w:m "CJ""'< <TI Gf1G' if fcm=I'
tfefu (i.2) 1998 tTRr 109 8Rf~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under·sec.109
of the Finance (No.2) Act, 1998.

atq sari ca (r@) fzmra], 2001 cB" frr<:r:r 9 cB" 3fc=rfc=r fclAfc{i:e m~ ~-8 if
at fit , )fa an#r # uRa sn2 1a fetas fl cB" 'fllci'{4i_61-3imT ~ ~
372gr 8t hat ,fa#i rt sf 3ma f@4zu ta alfR@g ts# er arr g.a.gr ff
cB" 3Wfc:r tTRr 35-~ Raeffa #t cB" :r@R raga arr €ln- arc # 4f ft ±1ft
afeg ;

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@a 3me4a mer usf vicar van y Garg qt atk a slit r?1 2oo/-i:ffR:r
. :r@R at urg 3jk uf ii vs arg vnr "ITT m 1000/- cBl" ffl :r@R cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zca, b€ta Garzrca gaa a sr41#hr -maf@ear a fa 3rft-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) €tu qr<i zye 37f@,fr , 1944 cBl" tTRr 35-m/35-~ cB" 3W@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aafRaa qRba 2 (1)a i sagra srcra #t 3r4ta, ar4lat mudft zrc,
ta qra zrecn vi hara 3r4t4tu nrzarf@raw(free) at u?a flu 8f8at, rsraz
if 2nd1=ffffi, islgJ..Jlefl iicR, JH·F/.cll,FR'lFFi!JI-<, J-11:P=JCtlisllCt-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? za sm?gra{m?ii rrel sh & a rt p sites fg #) ar Tar
qja in fut un Reg a «szr st'gg ft fa fear udt arfaafg
zqenfenf 3@ta naff@raw at ya 3r4la znhrat at va am4a fur urar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·urara zrcarf@,u 197o zrenisf@era #t srgPr-1 siafa feffRa fhg rga Um
3r4a z parer zaenfenf Rsfu uTf@rant sag a zeta #l va #RR 6.so ha
cblrllllllC"lll ~ Rcflc cYfTIT 'ITT'iT ~ I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail idfer ma#i at firaa fa#i at 3it sft en afa fart uar & ui
v#tr zrc, sgraa zrca vi hara r9tu =nnf@raver (arffaf@r) fT, 1982 if Afmr
&r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+a «#tar zrc, tu sqla zycn g ala ar4l#hr =nnferaw(Rrec),a
4fer4tat # ma acrirpemand) yi s(Penalty) nT 1o% qfs, czar
~%I~, ~ 1l'f "G!m 10~ ~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

0
44tu3alapaiharaa sia«fa, sf@a@"as,farat ir"Duty Demanded)- ·

a. (Section) is ±Db aza fRa zf;
z far iraaaz fezalft,
a deReefitafr 6 abaa2aRI.

> usgfGar v«if@a ar@ha as@ ganm as$lgrri,aft aRerea ? R@ergqffasRau TUT

%.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.anr # uf arfhanfaur#rtssizes srrarzeau zus Raif@a st 'dT 1-l"FT fclm: l!TJ;~ ib' 10%

agaruitsibaaau [raff@a et aa aush 1orarw#laftI
In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and ·penalty are in dispute,orpenalty, where
penalty alone is in dispute." /(/>,:._,.:, .. :: ....
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F.NO. GAPPL/COM/STP/4001/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s.Jayeshbhai Kanjibhai Prajapati, 20,

Labhghar Society, Near Karanvati Megha, Vastral, Ahmedabad - 382418 (hereinafter referred

to as "the appellant") against Order-in-Original No. 48/AC/Div-I/HKB/2023-24 dated

21.04.2023 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division-I, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BOK.PP8217D. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

34,05,576/- during the FY 2015-16, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant wereissued Show Cause Notice No. V/15-105/Jayeshbhai

Kanjibhai Prajapati/2021-22 dated 17.04.2021 demanding Service Tax amounting to Rs.

4,93,808/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1) and Section 78 of the

Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,45,665/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 after allowing

benefit of abatement as per Rule 2A of the Service Tax (Determination of Value) Rules,

2006. The adjudicating authority has dropped the remaining demand of service tax. Fmiher (i)

Penalty of Rs. 3,45,665/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty ofRs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994.
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F.No_. GAPPL/COM/STP/4001/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant is engaged in providing labour work services of civil contractor and also

engaged in sales and purchase of construction materials during the FY 2015-16.

The total turnover for the FY 2015-16 is bifurcated as under:

Sr. Particulars Amount

No. (in Rs.)

1 Income from Sale of 8,69,324/

Service

2 Income from Sale of goods 25,36,252/

Total 34,05,576/

o For the income against the sale of service, the appellant submitted that they have

provided services related to labour work of Civil contract and not provided any work

contract services. Any TDS also not reflected in Form 26AS of the respective year.

They have submitted copies of service invoices and Form 26AS for the FY 2015-16

along with appeal memorandum. The appellant submitted that the income from sale of

service is remain within threshold limit of exemption as per Notification No. 33/2012

ST dated 20.06.2012, and therefore, the appellant not liable for payment of service tax

on the same.

In FY 2015-16, while filing ITR all the income for Rs. 34,05,576/- had been recorded

under head sale of service but, in fact, Rs. 25,36,252/- pertains to sale of goods and

also recorded as sale of goods in the books of account of the appellant. They submitted

copies of sale ofmaterials along with their appeal memorandum.

o As per Section 66D(e) of the Finance Act, 1994, the trading of goods is considered as

negative list of services. Therefore, the appellant were not liable for payment of

service tax on income of Rs. 25,36,252/- for the FY 2015-16.

o Further, in the impugned order the adjudicating authority alleged that the appellant had

not produced any VAT paid invoices for the income of trading of goods. In this

'~
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F.No. GAPPL/COM/STP/4001/2023-Appeal

regard, the appellant submitted that the requirement of VAT registration is mandatory

only if taxable turnover for the preceding twelve months exceeds Rs. 40 lakhs: In view

of the above, their income is below the VAT registration limit.

e The appellant was regularly filed the income tax return, TDS was also deducted on his

income for the aforesaid period, therefore, no stretch of imagination it can be said that

the appellant had not declared his income to the government authorities. Thus, there is

no suppression of the facts in the present case, hence, extended period cannot be

invoked in the present case.

o AS discussed above, as there was no suppression or wilful misstatement on part of the

appellant with regards to non-payment of service tax, therefore, penalties cannot be

imposed in the present case.

4. Personal hearing in the case was held on 04.09.2023. Shri Arjun Akruwala, Chartered 0
Accountant, appeared on behalf of the appellant for personal hearing and reiterated the

submissions made in appeal memorandum. He submitted that apart from rendering services,

the appellant.was also in the business of sale of goods. After excluding the income from sale

of goods, the remaining income from services is less than Rs. 10 lakhs as per Notification No.

33/2012-ST dated 20.06.2012. Therefore, the applicant is eligible for threshold exemption,

keeping in view the taxable income in the previous year being less than Rs. IO lakhs. Copy of

invoices and Form 26AS, Profit & Loss Account etc. are attached with the appeal. He

requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing anddocuments

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

('t~1··· :::-::·)
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F.No. GAPPL/COM/STP/4001/2023-Appeal

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contentions of the appellant in the appeal memorandum is

that (i) they were engaged in the providing of service as well as also engaged in sale of goods,

during the FY 2015-16, their income from sale of goods was Rs. 25,36,252/- out of total

income of Rs. 34,05,576/- and the sale of goods not liable for service tax as per Section

66D(e) of the Finance Act, 1994; and (ii) the remaining service income of Rs. 8,69,324/- is

below the threshold limit of exemption as per Notification No. 33/2012-ST dated 20.06.2012

and they are eligible for benefit of Notification No. 33/2012-ST as their total service income

for FY 2014-15 was Rs. 7,85,240/-.

7.1 It is also observed that the adjudicating authority has passed the impugned order

confirming the demand of service tax after extending benefit of abatement of as per Rule 2A

of the Service Tax (Determination ofvalue) Rules, 2006.
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8. On verification of the invoices and Profit & Loss account for the FY 2015-16

submitted by the appellant, I find that the appellant not engaged in providing work contract

service as held by the adjudicating authority, in fact, the appellant were engaged in the

providing labour service related to construction work as well as they were sold Cement,

Bricks, Sands, etc. during the FY 2015-16 and received an amount of Rs. 25,36,252/- from

sale of goods. I also find that the appellant contended that they have not paid VAT on the sale

of goods as their income is below the mandatory VAT registration limit of Rs. 40 lakhs. The

sale of goods/ trading of goods falls in Negative List as per Section 66D(e) of the Finance

Act, 1994. Hence, the appellant ate not liable to pay service tax on the said amount. Section

66D(e) of the Finance Act, 1994 reads as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely:-

(a)

(e) trading ofgoods;"

0

9. As regards the service tax on the remaining income of Rs. 8,69,324/- and that whether

the benefit of threshold limit of exemption as per the Notification No. 33/2012-ST dated·

20.06.2012 is admissible to the appellant or not, I find that the total value of service provided

during the Financial Year 2014-15 was Rs. 7,85,240/- i.e. below Rs. 10 lakh as per the Profit

& Loss Account for the FY 2014-15 submitted by the appellant, which is relevant for the

value based exemption under Notification No. 33/2012-ST dated 20.06.2012 for the FY 2014

15. I also find that the remaining taxable income received by the appellant was Rs. 8,69,324/

during the Financial Year 2015-16. Therefore, the appellant are eligible for benefit of

exemption upto a value of taxable service amounting to Rs. 10,00,000/- during the FY 2o1s- O
16 and they are also not liable to pay Service Tax on remaining amount of Rs. 8,69,324/- for

the FY 2015-16.

10. In view of above, I hold that the impugned order passed by the adjudicating authority,

confirming demand of service tax on income received by the appellant during the FY 2015

16, is not legal and proper and deserves to be set aside. Since the demand of service tax is not

sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.

11. Accordingly, I set aside the impugned

appellant.
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arfa#aftrafRt n&cf mt R4rt 5qlaa#fr srare1
The appeal filed by the appellant stands disposed of in above terms.

t1.£-/%
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested ~

1dent(Appeals),
edabad

By RPAD / SPEED POST

To,
Mis. JayeshbhaiK.anjibhai Prajapati,
20, Labhghar Society,
Near Karanvati Megha, Vastral,
Ahmedabad -3 82418

The Assistant Commissioner,
CGST, Division-I,
Ahmedabad South

Appellant

Respondent

Copy to: .
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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